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Deferential Standard of Review in ERISA Cases Clarified

By Robert ). McKennon

he federal courts have for a long time struggled with how to ap-

ply the deferential standard of review to actions taken by ERISA

plan administrators in light of the U.5. Supreme Court holding

in Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101 (1989).

Firestone held that an ERISA plan administrator with discretion-
ary authority to interpret a plan is entitled to deference in exercising that
discretion. Courts have reached different results on an important issue:
is a plan administrator that incorrectly but in good faith interprets a plan
document still entitled to an abuse of discretion standard of review when
courts review the administrator's actions? The Supreme Court answered
that question in the affirmative in Conkright v. Frommert, 2010 DIDAR
5906.

This is the Court’s first foray into the post-Glenn era of ERISA. In
Metropolitan Life Insurance Co. v. Glenn, 2008 DJDAR 9124, the Court
reaffirmed Firestone's adoption of a deferential standard of review
under Section 1132(a)(1)(B). Glenn elucidated the Court's statement in
Firestone and directed courts to proceed by “taking account of several
different, often case-specific, factors, reaching a result by weighing all
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Conkright involved Xerox Corp.'s pension plan in which Xerox acted as
the plan administrator. The plan granted the plan administrator broad
discretion to “[c]onstrue the [p]lan” and “to take such action as may
be necessary to correct [any] defect, rectify [any] omission or reconcile
[any] inconsistency.” Respondents were employees who left Xerox in the
1980s, received lump-sum distributions of retirement benefits earmned
up to that point, and were later rehired. To account for the past distribu-
tions when calculating respondents’ benefits, the plan administrator
initially interpreted the plan to call for an approach that has come to be
known as the "phantom account™ method. Respondents challenged that
method in an action under the Employee Retirement Income Security Act
of 1974,

The district court granted summary judgment for the plan, but the
2nd Circuit vacated and remanded, holding that the plan administrator's
interpretation was unreasonable and that respondents had not received
adequate notice that the “phantom account” method would be used to
calculate their benefits. On remand, the plan administrator proposed
a new interpretation that accounted for the time value of the money
respondents had previously received. The district court declined to apply
a deferential standard to this interpretation, and adopted instead an
approach proposed by respondents that did not account for the time
value of money. The district court ordered the plan administrators to pay
a lump sum in the amount of the difference between their total accrued
benefits and the prior lump sum distribution, without any reference to
phantom accounts or hypothetical investment gains.
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Affirming in relevant part, the 2nd Circuit held that the district court
was correct not to apply a deferential standard on remand, and that the
district court’s decision on the merits was not an abuse of discretion. It
found, however, that “under either an arbitrary and capricious standard
or as a matter of law,” that the plan administrator's use of the phantom
account method was a violation of ERISA.

The Supreme Court reversed, holding that the district court should
have applied a deferential standard of review to the plan administrator's
interpretation of the plan on remand. The Court addressed the stan-
dard for reviewing the decisions of ERISA plan administrators in light
of Firestone. In Firestone, the Court held that when a trust instrument
gives the trustee “power to construe disputed or doubtful terms,...the
trustee's interpretation will not be disturbed if reasonable.” The Court ex-
plained that under Firestone and the plan’s terms, the plan administrator
would normally be entitled to deference when interpreting the plan. The
Court of Appeals, however, crafted an exception to Firestone deference,
holding that a court need not apply a deferential standard when a plan
administrator's previous construction of the same plan terms was found
to violate ERISA.

The Court found that the 2nd Circuit's “one-strike-and-you're-out”™
approach had no basis in Firestone, The Court explained that the plan

granted the plan administrator general interpretive authority without
suggesting that the authority was limited to a first effort to construe
the plan and noted that although trust law does not resolve the specific
question of whether courts may strip a plan administrator of Firestone
deference after one good faith mistake, guiding principles underlying
ERISA do. The Court placed significant importance on the conclusion
that Firestone deference serves the “interest of uniformity, helping to
avoid a patchwork of different interpretations of a plan...." The Court,
seemingly annoyed at the district court’s interpretation of the plan that
did not include the time value of money, acknowledged that according to
actuaries this interpretation was “highly unforeseeable.”

Respondents asserted that deference is less important once a plan
administrator's interpretation has been found unreasonable, but the
court rejected this, stating that the interests in efficiency, predictability,
and uniformity do not suddenly disappear simply because of a single
honest mistake. The Court dismissed respondents’ claim that plan
administrators will adopt unreasonable interpretations of their plans, re-
ceiving deference each time, thereby undermining the prompt resolution
of benefit disputes, driving up litigation costs, and discouraging employ-
ees from challenging plan administrators’ decisions. The Court explained
that these concerns were “overblown.” But, the Court acknowledged that
multiple erroneous interpretations of the same plan provision, even if
issued in good faith, could support a finding that a plan administrator is
too incompetent to exercise his discretion fairly. The Court determined
that applying a deferential standard of review also does not mean that
the plan administrator will always prevail on the merits. It means only
that the plan administrator's interpretation “will not be disturbed if
reasonable.”

What does this case really stand for? A claims administrator's deci-
sion is entitled to a deferential standard of review, even in the face of
a conflict and even if an honest mistake was made, if it is fair, reason-
able and made in good faith. Not surprisingly, the Court made it clear
that if the claims administrator’s decision is made in bad faith, a court
need not defer to that decision. Although this case involved a conflict
of interest situation because the plan administrator (Xerox) both funded
the plan and evaluated the pension benefit claims, the Court reached a
different outcome than was reached in the Glenn case (which overturned
a claim denial). This is not surprising given the factual circumstances of
both cases.

Glenn will control most ERISA scenarios involving conflicted plan
fiduciaries in which non-pension group employee welfare benefits are at
issue (such as group life, health and disability benefits administered by
insurance policies), by far the most significant types of litigated ERISA
matters. The Conkright holding is also arguably limited and likely will
not meaningfully impact most non-pension ERISA benefit cases. These
cases do not typically involve an interpretation of a plan that, unlike the
plan in Conkright, will have disparate impact on many similarly situated
ERISA plan participants in different states, thus resulting in employees
being entitled to different benefits depending solely on where they live,
or perhaps where they bring a legal action. Rather, these cases are
highly dependent on case-specific inquiries, which, as was the case in
Glenn, lend themselves to case-specific results. Reconciling Conkright
and Glenn, the correct standard of review in conflict of interest situations
in the 9th Circuit is not whether the fiduciary's decision was “grounded
on any reasonable basis.” Montour v. Hartford Life & Acc. Ins. Co.,, 588
F.3d 623, 629-30 (9th Cir, 2009). Rather, the court must perform a
more “complex analysis” of “case-specific factors” evidencing that the
conflicted plan administrator acted in manner consistent with the conflict
of interest. Nonetheless, claims fiduciaries (such as insurers that ad-
minister and insure such plans) in all types of ERISA cases will embrace
Conkright with great enthusiasm.



